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General Advice Warning

This presentation is general in its nature. It does not take into
account your personal objectives, financial situation or needs of
you, your family and of the special needs person in your life.

You should consider the appropriateness of the information
provided and seek professional advice before acting on anything
provided in this presentation.
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A. What is a Trust?

A Trust is a relationship between people (and/or entities) set
up for the benefits of beneficiaries.

Simple example, a mother opens a bank account as trustee
for her newborn son.

The account is opened in the name of ‘Mary Smith as Trustee
for Benjamin Smith’.

Parent is the Trustee, the Child is the beneficiary.
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A. What is a Trust? (cont.)

Trustee Mother

as trustee for as trustee for

The Trust Son
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B. A Brief History

- First introduced on 20 September, 2006.

- “A Special Disability Trust (SDT) is a trust set up to assist
families to make private financial provision for the current & future
care and accommodation needs of a family member with a
severe disability”.

Taken from the Department of Veterans Affairs (DVA) Factsheet
1S163.

- Key is ‘private’ financial provision.
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C. What is a Special Disability Trust?

- Do not confuse Special Disability Trusts (SDT's) with other
types of trusts such as:

1. Family or Discretionary Trusts — common vehicle to
accumulate assets and wealth in a family unit.

2. Testamentary Trusts — created out of the Will of a deceased
person. Great tax benefits.

3. Unit Trusts — where you have fixed entitlement to income and
capital, and

4. Hybrid Trusts — where you have a mix of fixed and
discretionary entitlements to income & capital.
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In each case, all of the income and assets are
taken into account by Centrelink.
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C. What is a Special Disability Trust? (cont.)

- SDT's are completely different with its own set of Rules.

- An SDT is a Trust established by a Settlor (usually a friend of
the family) for the benefit of a SOLE Principal Beneficiary (PB).

- Cannot have more than one beneficiary in a SDT.
- Setup one SDT per person.
- There must be a disabled person (defined).

- The money in the SDT must be used primarily for Reasonable
Care and Accommodation of the PB.
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D. Definitions of “Disabled”

1. If under 16:

Severe disability or medical condition; and
Care has been given qualifying rating of “intense”; and

Doctor certifies in writing that child needs minimum six
months’ care.

Carer also certifies beneficiary will require same or
increased care in the future.
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D. Definitions of “Disabled” (cont.)

2. If over 16:

— Eligible for or receiving the Disability Support Pension or
Veterans Pension; and

— If they had a Carer, the Carer would be eligible for the
Carer’'s Payment or else living in a group home; and

— Their disability results in them not being able to work for a
minimum seven hours, or

— Any hours if on a supported wage.
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E. Why set one up?

- IF setup correctly, an SDT allows for ADDITIONAL care and
resources to be provided to the beneficiary/family member with a
severe disability OVER and ABOVE what is provided by
Centrelink and the National Disability Insurance Scheme (NDIS).

- IF setup correctly, the income and assets in SDT are exempt
from the Centrelink Assets Tests AND Income Tests for the PB,
and

- IF setup correctly, the Australian Taxation Office (ATO) taxes
the income in a SDT as if the SDT was an individual. This means
that if the SDT earns less than $18,600 pa,

it is exempt from Income Tax.
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F. How do you set one up?

1. Must be established by a Settlor.

— Usually a friend of the family.
— It cannot be the accountant or the solicitor or the
donor/provider of the money.
2. Use a Solicitor.
— Long and detailed document
— Avoid “off the shelf’, online or DIY Deeds.

3. One Primary Beneficiary.
— Presently entitled to all income.
— No need for distribution resolutions
— Can accumulate income if not spent in a year.

4. Centrelink Form Mod SDT.
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G. How much to setup, where does the money come
from and when would you set one up ?

1. Solicitors charge around $2k-3k to setup.

2. Donors/Contributors to the SDT must be immediate
family member.

— ie, Grandparents, Parents, Siblings.

— Others can contribute but no Centrelink concessions.

— Family member wins Lotto....

— Money left in Wills (in addition or instead

of a Testamentary Trust).
— Downsize family home.

3. Family can contribute up to $500,000.
3. When? When vou have the money!
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H. Who can be a Trustee?

- Covered by Section 1209Q of the Social Security Act.

- Can be two individuals, usually two close relatives.

- Can be a Company with two directors, again close relatives.
- Can be a Professional Trustee e.g. The Accountant (!).

- Must be an Australian Resident.

- Never disqualified by the Australian Investments and Securities
Commission (ASIC) from managing corporations.

- No conviction for Dishonesty. If convicted later you must resign
- No conviction for an offence under | '
the Social Security Act or the Social
Security (Admin) Act.
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|. What can the Trustee(s) spend the money on?

Covered by Section 1209RA of the Social Security Act.
Primarily for “Reasonable Care & Accommodation”.
Reasonable Care includes medical costs, specialised food
specified by a doctor, mobility aids, sleeping and sensory aids,
personal care aids, continence aids, communication devices.

Where necessary because of the disability, modified vehicles
or modification to a vehicle, transport, training for independent
living, daily care fees and medical and dental costs (incl.

health insurance). -

A lot of these may be covered by NDIS,
but sometimes not adequately...
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|. What can the Trustee(s) spend the money on?
(cont.)

- Reasonable Accommodation includes, purchase or rent of a
property (not to a relative), property rates & taxes,
accommodation bond, maintenance of property and replacement
of items that need to be replaced and can’t be fixed.

- Other costs; discretionary spending Limit of $12,500 pa, eg
holidays, entertainment, clothing and footwear, and

other non essential items, ie bling....

- Nothing to a related party...
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J. Means Testing of SDT’s by Centrelink

- For the PB, all assessable trust assets up to the concessional
asset value limit are exempt from the social security assets test.

- For the year ended 30 June 2023, that limit is $724,750.
- Donor/Contributor/Gifting Limit is still $500,000.

- Where the trust's assessable assets are above the concessional
limit, the amount of assessable assets above asset value limit are
to be included in the principal beneficiary's assessable assets
and then tested against his/her Disability Support Pension.

- If the Principal Place of Residence (PPR) is owned by the SDT,
then, the PPR is an exempt asset and will not be included in the
assessable assets of the trust.

- No income of or distributions from the special disability trust are
assessable under Centrelink’s income test.
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K. Compliance Issues

- Must prepare financial statements and a Statutory Declaration
to be prepared and lodged annually with Centrelink by 31 March
each year.

- Financial Statements may be audited, but not required.

- An audit may be requested by the PB, one of the immediate
family members of the PB or Centrelink.

- Must be completed within a ‘reasonable time’ and it must be
completed by someone who is not connected

with the family, ie someone who is completely
independent...
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L. An Example

Bob and Julie Armstrong are parents to Nadine, a 22 year old
with Angelman Syndrome. Julie recently inherited some
money from a deceased aunty and wants to setup a SDT for
Nadine. She seeks professional advice and sets up the
Nadine Armstrong Special Disability Trust with both her and
Bob as the Trustees. The Settlor is Fred, the next door
neighbour.

The Trustees invest $500,000 into a Cash Management
Account earning 3.5% interest paid monthly.

At the end of the year the SDT has earned $17,500 in income.
During the year $4,000 was spent on
reasonable care items for Nadine.
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L. An Example (cont.)

The Nadine Armstrong Special Disability Trust
Settlor not related to family? v
Trustees meet requirements?
Assets under $724k limit?
Income exempt by Centrelink?
Income exempt by ATO?

NN N

Financials lodged on time?

The SDT meets all of the necessary requirements. This means
the income and assets of the SDT are ignored when assessing
Nadine for the Disability Support pension.
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L. An Example (cont.)

The Nadine Armstrong Special Disability Trust
Settlor not related to family? X
Trustees meet requirements?
Assets under $724k limit?
Income exempt by Centrelink?
Income exempt by ATO?

NN N

Financials lodged on time?

Assume the Settlor is the accountant. The SDT does not meet all
of the necessary requirements. This now means the $17,500
income is added to Nadine’s income and she will need to pay

back some of her pension to Centrelink.
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M. When does it end?

On the death of the PB.

When the SDT runs out of money...

The Perpetuity period ends (specified in the Deed).
When the Trustee(s) decide (if allowed in the Deed).

A

e IS

“Read the Deed’....
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N. What happens when it ends?

1. If there is money or assets in the SDT at the end date, then:

a. If the PB is still alive, the capital usually reverts to
him/her, or

b. If the PB has passed away, the capital usually reverts
to the “Residuary Beneficiaries”.

2. The Residuary Beneficiaries are usually parents or siblings of
the beneficiary, or the beneficiary’s spouse

(if they have one).
Soe
Again, “Read the Deed"....
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O. Common Mistakes

- Naming a Settlor that has an ongoing involvement, eg the
Accountant, even though Centrelink suggests an Accountant on
their website (!),

- Failing to name a Settlor in the Trust Deed.

- Failing to provide Financial Statements and a Statutory
Declaration on time annually to Centrelink by 31 March.

- Spending money on those other than the PB.
- Breach asset injection rules.
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P. Glossary of Terms

ASIC - Australian Investments and Securities
Commission

DIY — Do it Yourself

NDIS - National Disability Insurance Scheme
PB - Principal Beneficiary

PPR - Principal Place of Residence
SDT — Special Disability Trust
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The End

Questions?

Contact Tony Vidray on 02 4929 5533.

AV CHARTERED

Incorporating Mudford & Associafes
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